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A party must reasonably anticipate litigation be-
fore triggering work product protection. But, because 
the purpose of an investigation usually is to determine 
whether any wrongdoing occurred, the triggering 
event may not arise until later in the investigation, if 
at all.

To best position the investigation for work prod-
uct protection, the company promptly should retain 
outside counsel to conduct the inquiry. The company 
and its counsel continually should analyze the pros-
pect of future litigation and document the company’s 
determination that it anticipates litigation, including 
the existence of any ongoing government investiga-
tion or other basis for the company’s belief. When the 
company makes that determination, it should send an 
appropriate document-hold notice to, at least, all per-
sons who might hold relevant information, including 
the company’s IT professionals.

4. Ensure lawyers oversee outside consultants. To pro-
tect outside consultants’ work product and the con-
fidentiality of communications between counsel and 
consultants, outside counsel, rather than the client, 
should retain and direct the consultants’ activities. Ad-
ditionally, it is not advisable to retain consultants who 
perform similar services for the company.

5. Limit disclosure of any part of the investigation. 
Entire articles have been devoted to this subject. But, 
to be sure, disclosure of any part of the investigation 
to any third party involves potential peril for attor-
ney-client privilege or work product immunity. That 
includes disclosure to the company’s own directors, of-
ficers and auditors.

First, the general assumption should be that when 
a company chooses to provide investigatory informa-
tion to a government agency, it is waiving, as to any 
person and purpose, any protection associated with 
that information. Most courts have rejected the se-
lective-waiver concept, in which parties attempted to 
argue that the waiver only applies to the government 
agency.

Second, disclosure to the company’s auditors is 
fraught with danger of waiver. Generally, in the con-
text of the attorney-client privilege, an auditor will not 
be considered a representative of the client or the law-
yer. Therefore, any disclosure of privileged informa-
tion to the auditor will waive the privilege.

Disclosure of work product is a more difficult 
question since waiver results only when disclosure is 
made to an adversary or in a manner that substantially 
increases the likelihood of disclosure to an adversary. 
Whether disclosure to an auditor meets this waiver 
standard will be a fact-specific analysis and usually will 
be settled only well after disclosure to auditors has oc-
curred; predicting what an unknown judge will later 

hold cannot be done with any level of certainty. While 
there are benefits to disclosure of issues to auditors, 
lawyers and their clients must weigh that benefit in 
the context of the potential waiver of the information 
provided.

Third, the persons implicated in the potential 
wrongdoing are sometimes high-ranking company of-
ficers or members of the board — people frequently 
within the group to whom the investigation status 
and conclusions are normally provided. But, based on 
the investigation, these same people may later become 
adverse to the company, either because their employ-
ment is terminated or they are targets of shareholder 
derivative suits, and disclosure of protected informa-
tion to them could result in a waiver. Analyze this fact-
intensive issue throughout the investigation to prevent 
unintended waiver.

Similarly, a lawyer’s communications with lower-
level employees may not be protected from disclosure 
as attorney-client communications. Some courts have 
limited the privilege to communications with senior 
management and employees who advise senior man-
agement on final decisions.

Even if a lawyer’s interviews with certain employ-
ees are outside the attorney-client privilege, his notes 
could be protected as attorney work product. To en-
hance this likelihood, lawyers should avoid taking 
down verbatim statements or putting statements in 
quotation marks in interview notes and summaries. 
In addition, they should not ask employees to review 
the notes or summaries.�
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