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For more than a century, Andrews Kurth LLP, an international 

law firm with 400 lawyers, has built its multidisciplinary 

practice on the belief that “straight talk is good business.®” 

Real answers, clear vision and mutual respect permeate 

the firm’s success stories with clients, colleagues, 

communities and employees. Andrews Kurth embraces 

diversity and inclusion as a business imperative and an ethical 

responsibility. We strive to be a leader in the legal profession 

by building a high-performance team of diverse individuals 

ensuring a positive experience for our clients and our firm 

community.

With offices in Austin, Beijing, Dallas, Houston, London, New 

York, Research Triangle Park, The Woodlands and Washington, 

DC, Andrews Kurth represents an impressive list of global 

clients spanning multiple industries and areas of law.

For more information, please visit us at andrewskurth.com.
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10 Rulings You Need to Know
A company’s failure to deal appropriately with e-discovery—innocently 

or not—can lead to significant sanctions and even adverse outcomes 

in a lawsuit. For example, courts have ordered offending companies 

to pay the other side’s (sometimes sizable) legal fees in pursuing 

inappropriately withheld or destroyed electronically stored information 

(“ESI”). Courts have also instructed juries on “adverse inferences” 

that a company’s destroyed or unavailable ESI was harmful to its legal 

position. These and similar kinds of court orders across the country 

are driving the development of prudent corporate policies for ESI. 

Specifically, the following are ten rulings around the country a company 

needs to know:

United States District Court,  
Southern District of New York
This unemployment discrimination case delivered well-known 

e-discovery rulings against the defendant, including an adverse inference 

jury instruction, and a $29.2 million jury verdict for the plaintiff.

•  �Restoration of certain backup tapes revealed that employees were 

deleting emails, and other backup tapes were missing.

•  �Court gave an adverse inference jury instruction against defendant 

and ordered it to pay plaintiff’s fees and costs.

•  �Court said that counsel must: (1) issue a litigation hold whenever 

litigation is reasonably anticipated, oversee compliance with the 

hold and periodically re-issue the hold to keep it “fresh in the minds 

of all employees”; (2) communicate directly with “key players” in 

the litigation to understand how they stored information; and (3) 

“instruct all employees to produce electronic copies of their relevant 

active files,” and make sure that all backup media that a party is 

required to retain are identified and kept in a secure place. 
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United States District Court,  
Western District of Washington
Court ordered plaintiff and its counsel pay $137,168.41 in sanctions for 

discovery violations.

•  �Plaintiff’s violations included: (1) false certification that all relevant 

records were kept in paper format and there was no ESI; (2) delayed 

and inadequate production and failure to search for documents 

in a timely manner; and (3) counsel’s failure to familiarize himself 

adequately with his client’s document retention practices and to 

assist in document production. 

•  �Plaintiff’s corporate representative said in deposition that ESI existed 

and that the IT consultant could have searched and produced the ESI, 

but no one had “bothered to ask him.”

United States District Court,  
Southern District of Mississippi
Court sanctioned defendant for its conduct in handling ESI and 

ordered the defendant not to seek indemnification or reimbursement 

from its insurance company for the sanctions paid.

•  �Court appointed a Special Master to investigate defendant’s 

computers and premises.

•  �Special Master found a lack of “any corporate policy, procedure or 

concerted effort [to] preserve electronic evidence”; defendant failed 

to preserve, collect or examine potentially responsive ESI until long 

after it should have; and defendant’s de facto general counsel—a 

disbarred attorney—erased the contents of his hard drive just before 

the Special Master arrived.

•  �Court ordered defendant to pay the Special Master’s compensation 

and expenses plus the plaintiff’s fees and costs. 



5

United States District Court,  
Middle District of Pennsylvania
Court allowed an adverse inference jury instruction against the plaintiff 

for destruction of backup tapes.

•  �Plaintiff did not act in bad faith but had a policy to overwrite its 

backup tapes every twelve months, which did not cease when it 

should have reasonably anticipated litigation.

United States District Court, District of Minnesota
Court awarded sanctions against defendant for failing to respond 

adequately to discovery requests, by failing to seek information and 

documents from all key employees.

•  �Court said that all employees in the company need not be 

questioned, but emails and other electronic data of those 

individuals who are believed to have relevant information  

should be investigated and produced.

United States District Court, District of Maryland
Court imposed sanctions against defendant for failing to save data in a 

systems conversion following a consolidation of operations.

•  �Court found that defendant consolidated offices but failed to save 

computers used by two key employees and instructed them to 

transfer only “must have” documents and emails to the new system.

•  �Although defendant argued that the destroyed documents were 

irrelevant, the court stated that “the ultimate decision of what is 

relevant cannot be determined by a party’s ‘subjective assessment.’”

•  �Court found that F.R.C.P. 37 mandated an award of attorneys’ fees 

against the defendant.
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United States District Court,  
Northern District of Illinois
Court ordered sanctions for the defendants’ failure to save a personal 

computer that had “crashed.”

•  �Court found that after a computer repairman verified that the 

motherboard and hard drive of the computer of the president of the 

company were “shot,” the president disposed of the computer in a 

dumpster.

•  �Court imposed sanctions against defendants (the company and its 

president) because they should have retained the computer—even if 

broken—for production.

•  �The computer was used for business and personal matters.

United States District Court,  
Northern District of Texas
Court imposed sanctions on the plaintiff for failing to produce deleted 

files and metadata on computer hard drive.

•  �Court ordered that the plaintiff’s hard drive be preserved.

•  �Court found that a DVD image of the plaintiff’s hard drive showed 

only active files but not the “unallocated” space, which would have 

included deleted files that could have been reconstructed until 

overwritten. 

•  �Metadata was lost, too, and metadata may not be contained in 

copies of archived data.

•  �Metadata is “data about data.”
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United States District Court, District of New Jersey
Court ordered defendant to produce its litigation hold letters to 

determine their adequacy.

•  �The litigation holds were not issued until after suit was filed, but 

the Court found they should have been issued as soon as the party 

reasonably anticipated litigation.

•  �Court held that litigation holds, which are usually privileged and not 

subject to discovery, can nevertheless become discoverable when 

a litigant fails to promptly draft and deliver the hold to necessary 

individuals and there is a preliminary showing of spoliation of 

evidence.

•  �Witnesses testified that they did not save any emails and did not 

even know what a litigation hold was.

United States District Court,  
Middle District of Pennsylvania
In a personal injury action arising out of an automobile accident, 

the Court ordered production of the relevant portions of plaintiff’s 

Facebook profile.

•  �Court ordered the plaintiff to provide the Court with his log-in 

information and the Court conducted an in camera review.

Conclusion
Although this list is certainly not exhaustive, the cases collectively 

demonstrate the importance of preservation and retrieval of ESI 

and the potential adverse impact of e-discovery issues on a party’s 

litigation position. In today’s increasingly electronic world, a company 

can improve its odds in litigation by adopting effective policies to 

address ESI issues in advance, in particular the following: 
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•  �Prompt response when litigation is reasonably anticipated to 

preserve electronic data using an effective litigation hold.

•  �If litigation occurs, full disclosure to counsel of potential sources of 

ESI so that the appropriate objections can be lodged.

•  �Communication with business executives and key employees about 

the risks of sanctions and adverse inferences if electronic records are 

lost or destroyed.

•  �Consideration of the potential impact of company information 

stored on laptops and personal computers, as well as employee 

communications using social media.

•  �Preservation of old systems, backup media and old personal 

computers.

•  �Appropriate attention to producing metadata.

•  �Involve IT, or someone knowledgeable in IT terminology, at the 

outset of any litigation that may involve ESI. 

A Modern Managed Care and Health Care  
Litigation Practice
Read, watch or follow today’s top news and you will undoubtedly find 

stories about the “next big thing”—flashy new technologies, services 

and opportunities sure to make an economic splash. But when you 

get down to brass tacks, the truth is that retirement plans have come 

to hold an increasing proportion of the nation’s wealth and employee 

benefit plans constitute one the largest sources of equity capital—

and undisclosed corporate liabilities—in the world. While they may 

seem traditional, such plans and their inherent risks and benefits 



9

have and continue to evolve dramatically. For more than 20 years, the 

managed care trial group at Andrews Kurth has monitored, mastered 

and effectively influenced how managed care and ERISA cases 

are decided by the courts. Representing managed care companies, 

insurance companies and plan administrators, Andrews Kurth lawyers 

have been at the forefront of this rapidly expanding industry, securing 

precedent-setting results for our clients.

The Andrews Kurth Managed Care and Health Care Litigation Practice has:

•  �A dedicated and focused team with extensive experience defending 

clients sued by individual plaintiffs and defending clients in putative 

class actions where plaintiffs seek millions of dollars in damages.

•  �Earned a reputation for securing precedent-setting results, 

including a recent U.S. Supreme Court victory and a high-profile First 

Amendment case victory.

•  �Handled numerous cases that garnered national publicity and are 

now routinely recognized in the legal community as standards by 

which certain managed care issues are decided.

•  �Represented physicians in more than 200 board investigations. 

•  �Substantial background involving issues pertaining to the scope of 

ERISA preemption and the application of the doctrine to various 

factual settings and significant experience defending managed care 

companies in class action lawsuits.

Now that is straight talk about managed care and health care litigation. 

For more information about Andrews Kurth’s Managed Care and 

Health Care Litigation Practice, or to learn more about our litigation 

attorneys, please visit our website at www.andrewskurth.com/practices-

ManagedCare_ERISA.html.
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Laura’s practice covers all phases of defense of 

health care liability claims, including discovery 

and pretrial matters, motion practice, settlement 

negotiations and trial. She also has experience representing health 

care institutions, physicians, nurses and other health care providers 

in disciplinary actions before their respective licensing boards. Laura 

received her J.D. in 1997, magna cum laude, from the University of 

Houston, where she was on Houston Law Review, Order of the Barons 

and Order of the Coif. She earned her LL.B. in 1993 from the University 

of British Columbia and her B.S. in 1986, cum laude, in nursing, from 

The University of Texas Health Science Center at Houston.

M. Katherine Strahan
Partner, Houston Office

Katherine’s practice consists of commercial 

litigation, with an emphasis on disability, health, 

life and AD&D benefits, including ERISA and bad 

faith litigation, and managed care litigation. In addition to her insurance 

and managed care practice, Katherine has represented clients in toxic 

tort litigation and commercial disputes in state and federal courts. She 

received her J.D. in 1999, cum laude, from the University of Houston 

Law Center, where she was Order of the Barons, and her B.A. from 

The University of Texas in 1991.
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