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a prospective client, which does not include
any legal advice, did not fall within an
insurance policy exclusion exempting ‘‘des-
ignated professional services.’’  See Atlan-
tic Lloyd’s Ins. Co. v. Susman Godfrey,
982 S.W.2d 472, 478 (Tex.App.1998—Dal-
las, writ denied).  The Court of Appeals
gave the following statement regarding
‘‘professional service’’:

[I]t is clear that a professional must
perform more than an ordinary task to
perform a professional service.  To qual-
ify as a professional service, the task
must arise out of the acts particular to
the individual’s specialized vocation.  We
do not deem an act a professional ser-
vice merely because it is performed by a
professional.  Rather, it must be neces-
sary for the professional to use his spe-
cialized knowledge or training.

Susman Godfrey, 982 S.W.2d at 476–77
(citations omitted).  See also Duncanville,
875 S.W.2d at 790 (‘‘In some sense, of
course, a profession involves labor, skill,
education, special knowledge and compen-
sation or profit.’’).  It is clear that the
mere act of referring a patient to a doctor,
without more, does not constitute a profes-
sional service.  Therefore, we affirm the
district court’s ruling with respect to Ms.
Sarmiento.  Potomac must defend Jay-
hawk in this suit.

The Lasoya and Juarez Cases

[12] The remaining two complaints
against Jayhawk, allege more than mere
referrals in their negligent referral claims.
The Lasoya complaint and the Juarez com-
plaint allege that Jayhawk made specific
statements regarding the competency of
the doctors to whom Ms. Lasoya and Ms.
Juarez were referred.  Although an allega-
tion that Jayhawk represented that these
doctors were competent goes beyond a
mere referral, such an allegation does not
constitute the performance of a ‘‘profes-
sional service’’ as defined by Texas courts.

‘‘To qualify as a professional service, the
task must arise out of the acts particular
to the individual’s specialized vocationTTTT

[I]t must be necessary for the professional
to use his specialized knowledge or train-
ing.’’  Susman Godfrey, 982 S.W.2d at
476–77 (citations omitted).  Jayhawk is not
in a profession.  It provides financial assis-
tance to persons seeking elective opera-
tions not otherwise covered by insurance.
In addition, Jayhawk’s knowledge relates
to financial matters, not to doctor qualifi-
cations.  Therefore, a referral that repre-
sents that a particular doctor is qualified
does not constitute a ‘‘professional service’’
under the facts of this case.  Potomac has
a duty to defend Jayhawk in these two
cases as well.

CONCLUSION

For the above-stated reasons, we AF-
FIRM the district court’s ruling that Poto-
mac has a duty to defend Jayhawk in the
three lawsuits filed by Ms. Sarmiento, Ms.
Lasoya and Ms. Juarez.
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(HMO) under Employee Retirement In-
come Security Act (ERISA), alleging
breach of fiduciary duty to disclose physi-
cian compensation arrangements. The
United States District Court for the
Northern District of Texas, Terry R.
Means, J., 20 F.Supp.2d 1008, dismissed
complaint for failure to state a claim. Plan
participants appealed. The Court of Ap-
peals, Reynaldo G. Garza, Circuit Judge,
held, as matter of first impression, that
ERISA does not impose fiduciary duty on
HMOs to disclose physician compensation
and reimbursement schemes to plan mem-
bers.

Affirmed.

1. Pensions O47

ERISA does not impose fiduciary
duty on health maintenance organizations
(HMO) to disclose physician compensation
and reimbursement schemes to plan mem-
bers.  Employee Retirement Income Secu-
rity Act of 1974, § 404, 29 U.S.C.A.
§ 1104.

2. Pensions O47

Given the canon of statutory construc-
tion that the specific language in a statute
rules the general, courts should not add to
the specific disclosure requirements that
ERISA already provides.  Employee Re-
tirement Income Security Act of 1974, § 2
et seq., 29 U.S.C.A. § 1001 et seq.

3. Pensions O47

Where ERISA provides a section spe-
cifically dealing with a particular informa-
tion scheme, courts should not supplement
that scheme by reference to a far away
provision in another part of the statute.
Employee Retirement Income Security
Act of 1974, § 2 et seq., 29 U.S.C.A.
§ 1001 et seq.

4. Pensions O43.1
Congress intended that ERISA fidu-

ciary duty provision incorporate the core
principles of fiduciary conduct developed in
the common law of trusts with modifica-
tions appropriate for the world of employ-
ment benefit plans;  thus, courts interpret
ERISA’s fiduciary standards while bearing
in mind the special nature and purpose of
employment benefit plans.  Employee Re-
tirement Income Security Act of 1974,
§ 404, 29 U.S.C.A. § 1104.

George Parker Young (argued), Donna
Ruth Peery, Friedman, Young & Suder,
Fort Worth, TX, John Lee Malesovas,
David Glenn Tekell, Malesovas & Martin,
Waco, TX, for Plaintiffs–Appellants.

John Anthony Scully, Cooper & Scully,
Dallas TX, for Kaiser Foundation Health
Plan of Texas.

J. Hoke Peacock, III, Susman Godfrey,
Houston, TX, Mark A. Evetts, Susman
Godfrey, Dallas, TX, for Nylcare of Texas,
Inc. and Nylcare Health Plan of the South-
west Inc.

Tracy Walters McCormack, Akin, Gump,
Strauss, Hauer & Feld, Austin, TX, for
Prudential Health Care Plan Inc.

Robert N. Eccles (argued), O’Melveny &
Myers, Washington, DC, for Cigna Health-
care of Texas Inc.

John Bruce Shely, Andrews & Kurth,
Houston, TX, for Aetna U.S. Healthcare.

Appeal from the United States District
Court for the Northern District of Texas.

Before REYNALDO G. GARZA,
JOLLY and WIENER, Circuit Judges.

REYNALDO G. GARZA, Circuit Judge:

I. FACTUAL AND PROCEDURAL
BACKGROUND

In April 1997, the plaintiff ERISA plan
members 1, (hereinafter ‘‘Ehlmann’’) sued

1. Plaintiffs are participants and beneficiaries
of employee welfare benefit plans as defined
under ERISA.  ‘‘ERISA’’ refers to the Em-

ployee Retirement Income Security Act.
Plaintiffs’ employers retained the defendant
HMOs to arrange for or provide the welfare
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the defendant HMOs (hereinafter ‘‘Kai-
ser’’) under the Employee Retirement In-
surance Security Act, 29 U.S.C.A. § 1001
et seq., alleging that Kaiser breached its
statutory fiduciary duties to act solely in
the interests of, and for the benefit of,
Ehlmann.  Ehlmann asserts that as an
ERISA fiduciary, Kaiser owes duties of
loyalty that requires it not to mislead and
to fully disclose material information.  In
particular, Ehlmann claims that Kaiser
had a duty to disclose the fact that it
maintains financial incentive arrange-
ments, which Ehlmann claims harm pa-
tients by causing physicians to keep usage
of health care, referrals, and testing to a
minimum.2  According to Ehlmann, Kaiser
has a broad duty to disclose these financial
incentive arrangements, even in the ab-
sence of a specific inquiry or other special
circumstances.  At trial, Ehlmann sought
an injunction requiring, inter alia, that
Kaiser modify its member handbooks
and/or physician directories to fully dis-
close to all plan members the bonus ar-
rangements between the HMOs and their
contracting physicians.  Ehlmann also al-
leges that Kaiser made misleading repre-
sentations to ERISA plan members and
that a conflict of interests arises for HMOs
between the ERISA fiduciary duties and
the drive for HMO health plan profits.

The district court entered an agreed
scheduling order staying discovery, class
certification, and notice procedures pend-
ing full briefing and determination of any
motion to dismiss under Rule 12(b)(6).
Kaiser then filed a Joint Motion to Dismiss
to which Ehlmann responded.  The dis-
trict court later entered its final judgment,

opinion and order, agreeing with Kaiser
that it has no duty to disclose.  Ehlmann
argues that the district court’s order failed
to discuss or even mention the two other
grounds pleaded as claims for breach of
ERISA fiduciary duties:  misrepresenta-
tion and conflicts of interests.  This appeal
followed.

II. DISCUSSION

A. Duty to Disclose

[1] Ehlmann alleges that Kaiser violat-
ed its fiduciary duty, imposed by Section
404 of ERISA, 29 U.S.C. § 1104, to dis-
close its physician compensation scheme.
According to Ehlmann, this duty to dis-
close is broad and requires disclosure even
absent specific inquiry.  The district court
dismissed this claim, finding that since
ERISA imposed no such duty, Ehlmann
could prove no set of facts in which that
duty was breached.  This court reviews a
district court’s decision to grant a motion
to dismiss de novo and applies that same
standard as the district court.  Holt Civic
Club v. City of Tuscaloosa, 439 U.S. 60, 66,
99 S.Ct. 383, 58 L.Ed.2d 292 (1978);  Fon-
tana v. Barham, 707 F.2d 221, 227 (5th
Cir.1983), cert. denied, 464 U.S. 1043, 104
S.Ct. 711, 79 L.Ed.2d 175 (1984).  There-
fore, this court must affirm the dismissal if
it appears to a certainty that Ehlmann is
not entitled to recover under any state of
facts that could be proved in support of the
non-disclosure claim.

Whether ERISA imposes on HMOs a
fiduciary duty to disclose physician com-
pensation schemes is an issue of first im-

benefit plans’ health care.  ‘‘Ehlmann’’ will
refer to the plaintiff class while ‘‘Kaiser’’ will
refer to the class of defendant HMOs.

2. The arrangements, also referred to as physi-
cian compensation or reimbursement plans,
allegedly include a bonus and incentive struc-
ture to reduce treatment through ‘‘withhold’’
provisions which require that a portion of the
contracting physicians’ pay be withheld pend-
ing a review of the contracting physicians’
medical costs.  Additionally, the HMOs are
alleged to have used ‘‘referral funds’’ to pres-

sure their contracting physicians to keep
down medical costs by limiting treatment to
their plan-member patients.  A ‘‘referral
fund’’ is alleged to be an additional percent-
age of per-patient compensation from which
amounts for every referral, laboratory or diag-
nostic test, emergency treatment, or hospital-
ization are deducted against the possible bo-
nus amount available to the physician who
provides or authorizes the service for his pa-
tients.
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pression in this court.  We hold that the
district court correctly dismissed Ehl-
mann’s claim for the breach of such a duty
to disclose because ERISA imposes no
such duty.

It is for Congress to determine whether
to impose such a duty to disclose under
ERISA and this court will not encroach on
that authority by imposing a duty which
Congress has not chosen to impose.  How-
ever, ERISA nowhere contains any specif-
ic reference to a duty to disclose physician
compensation plans.  Ehlmann argues that
such a duty should be implied from the
general fiduciary duty wording of Section
404.  Section 404(a) provides a ‘‘Prudent
man standard of care,’’ by which a fiducia-
ry is required to ‘‘discharge his duties with
respect to a plan solely in the interests of
the plan participants and beneficiaries’’
and for the ‘‘exclusive purpose of TTT pro-
viding benefits to participants TTT and de-
fraying reasonable expenses of administer-
ing the plan.’’  29 U.S.C. § 1104.

[2] Ehlmann’s argument is unavailing.
Given the canon of statutory construction
that the specific language in a statute rules
the general, see Morales v. Trans World
Airlines, Inc., 504 U.S. 374, 384, 112 S.Ct.
2031, 119 L.Ed.2d 157 (1992), this court
should not add to the specific disclosure
requirements that ERISA already pro-
vides.  While § 404 makes no reference to
any duty to disclose, ERISA contains nu-
merous other provisions detailing an
HMO’s disclosure duties, and these provi-
sions do not reference physician reim-
bursement plans.  See 29 U.S.C.
§§ 1021—1031.  For example, Section 102,

29 U.S.C. § 1022, requires that material
provisions of a plan be summarized in a
manner understandable to the average
plan participant.  Moreover, extensive
United States Department of Labor (DOL)
regulations which implement this require-
ment, see 29 C.F.R. § 2520.102–3, nowhere
suggest that physician compensation ar-
rangements are among the items to be
disclosed.

[3] That Congress and DOL were so
capable of enumerating disclosure require-
ments when they wanted to means that the
absence of one regarding physician com-
pensation plans was probably intentional.3

This fact, along with the general principle
of statutory construction that more specific
provisions in a statute govern over those
generally worded, counsels against judicial
intervention to add a disclosure require-
ment to those already provided.  As the
Sixth Circuit stated, ‘‘[i]t would be strange
indeed if ERISA’s fiduciary standards
could be used to imply a duty to disclose
information that ERISA’s detailed disclo-
sure provisions do not require to be dis-
closed.’’  Sprague v. General Motors
Corp., 133 F.3d 388, 405 (6th Cir.), cert.
denied, 524 U.S. 923, 118 S.Ct. 2312, 141
L.Ed.2d 170 (1998).  See also Faircloth v.
Lundy Packing Co., 91 F.3d 648 (4th Cir.
1996) (in accord).  Today we heed the Su-
preme Court’s warning that where ERISA
provides a section specifically dealing with
a particular information scheme, courts
should not supplement that scheme by ref-
erence to a far away provision in another
part of the statute.4  See Curtiss–Wright

3. Ehlmann attempts to explain Congress’s
omission of a specific requirements that
HMOs disclose their physician compensation
plans.  Ehlmann argues that at the time Con-
gress crafted ERISA’s disclosure require-
ments, the health care system did not contain
the same incentives to cut back on healthcare
that are present today.  However, Congress
and the Department of Labor are surely
aware of these changes and have chosen not
to supplement ERISA’s disclosure require-
ments.

4. In order to avoid this conclusion, Ehlmann
argues that a distinction must be drawn be-
tween ERISA administrators and fiduciaries.
Under Ehlmann’s reasoning, ERISA adminis-
trators have the aforementioned specific re-
porting and disclosure requirements, but fidu-
ciaries are not statutorily so circumscribed.
Therefore, regarding fiduciaries, there are no
specific reporting requirements to ‘‘rule’’ the
general requirements of § 404.  This argu-
ment is unavailing for the reasons already
discussed.  First, given that Congress was so
specific in detailing the reporting require-
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v. Schoonejongen, 514 U.S. 73, 84, 115
S.Ct. 1223, 131 L.Ed.2d 94 (1995).

[4] This warning is particularly apt in
light of the legislative history of ERISA, a
history which runs against Ehlmann’s ov-
erly broad construction of Section 404.  As
Ehlmann describes it, Congress intended
Section 404 to incorporate the common law
of trusts.  Ehlmann further argues that
this common law may include fiduciary
duties above and beyond those specifically
enumerated in the disclosure require-
ments, such as a duty to disclose physician
compensation plans.  However, Congress
intended that Section 404 incorporate the
core principles of fiduciary conduct devel-
oped in the common law of trusts with
modifications appropriate for the world of
employment benefit plans.  Donovan v.
Cunningham, 716 F.2d 1455, 1464 (5th
Cir.1983).  Thus we interpret ERISA’s fi-
duciary standards while bearing in mind
the special nature and purpose of employ-
ment benefit plans.  Id. In enacting the
specific disclosure provisions of ERISA,
Congress has made the modifications it
deems appropriate.  Thus, this court will
not add a specific disclosure requirement
to those already enumerated.

So far we have explained why the text,
structure and legislative history of ERISA
do not support the imposition of a broad
duty to disclose physician compensation
plans.  In addition, the cases cited by Ehl-
mann for the proposition that Section 404
imposes such a duty all involved the failure
to disclosure material information after a
specific inquiry or some other special cir-
cumstance not present in this case.  See
McDonald v. Provident Indemnity Life
Ins. Co., 60 F.3d 234 (holding that the
fiduciary duties of Section 404 required
disclosure of a rate schedule change result-
ing in prohibitive premiums given the ex-
treme impact that change could have on
small employers such as the plaintiff);

Shea v. Esensten, 107 F.3d 625, 628 (8th
Cir.1997), cert. denied, 522 U.S. 914, 118
S.Ct. 297, 139 L.Ed.2d 229 (1997) (holding
that Section 404 required disclosure of a
physician compensation arrangement
where the plan participant asked his doc-
tor whether he should see a heart special-
ist regarding his heart condition, was told
not to, and subsequently died of a heart
attack, and where the compensation ar-
rangement discouraged the kind of refer-
ral the plan participant sought).

Clearly these cases, which adopt a case
by case or ad hoc approach, do not war-
rant the wholesale judicial legislation of a
broad duty to disclose that would apply
regardless of special circumstance or spe-
cific inquiry.  Indeed, the Shea court did
not address the problems of statutory in-
terpretation at issue in using a general
fiduciary duty provision to overwrite the
express disclosure requirements of Sec-
tions 101–111.  In contrast, Ehlmann
would have us hold that, even absent spe-
cific inquiry or special circumstance, an
HMO’s fiduciary obligations under ERISA
include a broad duty to disclose to all plan
members the details of its physician com-
pensation and reimbursement schemes.
We hold today that no such duty exists
and therefore affirm the dismissal of Ehl-
mann’s duty-to-disclose claim.  We do not
pass on what sort of disclosure, if any, that
Section 404 might require given a specific
inquiry from a plan member or given some
other special circumstance.

B. Misrepresentation and
Conflict of Interest.

Ehlmann asserts that the district court
erred when it ignored or dismissed without
explanation its misrepresentation and con-
flicts of interest claims.  However, after
reviewing Ehlmann’s complaint, we con-
clude that these claims were not pled as
causes of action independent of the duty-

ments of administrators, its failure to address
the same regarding fiduciaries suggests that
the omission was intentional and that ERISA
imposes no reporting requirements outside

those specifically enumerated at 29 U.S.C.
§§ 1021—1031.  Second, nothing in § 404
provides a basis for reading in the duty to
disclose sought by Ehlmann.
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to-disclose claim, which we have just dis-
missed.  Therefore, Ehlmann’s conflict of
interest and misrepresentation claims are
hereby dismissed without prejudice since
they were not properly pled as separate
claims.

III. CONCLUSION

The dismissal of Ehlmann’s ERISA
claims against Kaiser is hereby AF-
FIRMED.

,
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Prison officials moved to terminate
District Court’s continuing jurisdiction
over plan to remedy equal protection viola-
tions identified in female inmates’ civil
rights action. The United States District
Court for the Eastern District of Michi-
gan, 879 F.Supp. 752, denied motion. Pris-
on officials appealed. The Court of Ap-
peals, 138 F.3d 229, affirmed in part and
vacated and remanded in part. On remand,
the District Court, John Feikens, J., grant-
ed motion, and plaintiffs appealed. The
Court of Appeals, Ryan, Circuit Judge,
held that district court’s findings were not
clearly erroneous.

Affirmed.
Wellford, Circuit Judge, filed concur-

ring opinion.

1. Federal Courts O776, 850.1
Court of Appeals reviews district

court’s findings of fact for clear error and
its conclusions of law de novo.

2. Federal Courts O855.1
District court’s finding that Michigan

had achieved parity between male and fe-
male inmates in educational, vocational,
apprenticeship, and work-pass opportuni-
ties, as well as access to courts, was re-
viewed for clear error.

3. Federal Courts O628
Generally, error may not be predicat-

ed on ruling which excludes evidence un-
less offer of proof is made.  Fed.Rules
Evid.Rule 103(a), 28 U.S.C.A.

4. Prisons O4(3)
District court’s finding that Michigan

had achieved parity between male and fe-
male inmates in educational, vocational,


