
329FORD v. NYLCARE HEALTH PLANS OF GULF COAST, INC.
Cite as 301 F.3d 329 (5th Cir. 2002)

tial and injurious effect or influence in
determining the jury’s [punishment] ver-
dict.’’  Brecht, 507 U.S. at 637, 113 S.Ct.
1710.18  To begin, the challenged state-
ments constituted only a small part of
Judge Poe’s and Chavis’s otherwise prop-
erly-elicited testimony.  Moreover, they
were only a brief part of the State’s overall
case at sentencing, which included nine
witnesses testifying over a two-day peri-
od.19  The State also did not refer to the
testimony of Judge Poe and Chavis in its
closing statement.  Finally, in light of the
other evidence before the jury at sentenc-
ing, including testimony that Janecka was
the only person involved who was willing
to shoot the baby, Janecka’s history of
brutality against persons close to him, and
evidence of his involvement in at least four
murders for hire, it is highly improbable
that the jury would have sentenced him
differently had the statements been ex-
cluded.20

Because Janecka has failed to make a
substantial showing of the denial of his
Eighth and Fourteenth Amendment
rights, he is not entitled to a COA on this
claim.

VI

For the foregoing reasons, Janecka has
failed to make a substantial showing of the

denial of any constitutional rights.  We
therefore DENY his request for a certifi-
cate of appealability on each of his claims.
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18. At oral argument on this case, Janecka’s
counsel suggested that Judge Poe’s testimony
was per se prejudicial because it was given by
a sitting judge.  Because this argument would
be a vast extension of Payne, and would re-
quire us to state a new rule of constitutional
law, it is barred by Teague.  Teague v. Lane,
489 U.S. 288, 109 S.Ct. 1060, 103 L.Ed.2d
334 (1989).

19. Janecka presented twenty-three witnesses
of his own testifying over three days, includ-
ing nine family members, five prison officers,
eight friends, and a mental-health expert.

20. At oral argument on this case, Janecka’s
counsel urged that it was not necessary for

Janecka to show that the admission of the
challenged statements substantially influ-
enced the jury’s verdict because this case falls
within Brecht’s footnote nine.  In Brecht’s
footnote nine, the Court noted the possibility
of ‘‘an unusual case’’ in which there occurs
‘‘a deliberate and especially egregious error of
the trial type, or one that is combined with a
pattern of prosecutorial misconduct’’ that
might so ‘‘infect the integrity of the proceed-
ings as to warrant the grant of habeas relief,
even if it did not substantially influence the
jury’s verdict.’’  Brecht, 507 U.S. at 638 n. 9,
113 S.Ct. 1710.  Having reviewed the record,
we are not persuaded that the facts of this
case present such an ‘‘unusual case.’’
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tions (HMOs) under Lanham Act, alleging
false advertising, and brought subsequent
individual Lanham Act action. The United
States District Court for the Southern Dis-
trict of Texas, 190 F.R.D. 422, David Hitt-
ner, J., denied class certification in first
action, and granted summary judgment for
HMOs in second action, and physician ap-
pealed both decisions. The Court of Ap-
peals, Jerry E. Smith, Circuit Judge, held
that physician lacked constitutional stand-
ing since he could not show that his re-
duced income was traceable to HMOs’ con-
duct.

Affirmed.

Benavides, Circuit Judge, concurred
specially and filed opinion.

1. Trade Regulation O544

Lanham Act prudential standing can-
not be addressed so long as Article III
standing remains in doubt.  U.S.C.A.
Const. Art. 3, § 2, cl. 1; Lanham Trade–
Mark Act, § 43(a), as amended, 15
U.S.C.A. § 1125(a).

2. Federal Civil Procedure O103.2

Federal court must, where necessary,
raise issue of Article III standing sua
sponte.  U.S.C.A. Const. Art. 3, § 2, cl. 1.

3. Federal Civil Procedure O103.2, 103.3

Irreducible constitutional minimum
for standing requires that: (1) plaintiff suf-
fered injury in fact, i.e. invasion of legally
protected interest which is concrete and
particularized actual or imminent rather
than conjectural or hypothetical; (2) there
is causal connection between injury and
conduct complained of; and (3) it is likely,
as opposed to merely speculative, that in-
jury will be redressed by favorable deci-
sion.  U.S.C.A. Const. Art. 3, § 2, cl. 1.

4. Federal Courts O34

Party invoking federal jurisdiction
bears burden of proof in establishing all
elements of jurisdiction, i.e. injury in fact,
causation, and redressability.  U.S.C.A.
Const. Art. 3, § 2, cl. 1.

5. Federal Civil Procedure O2544

At summary judgment stage, plaintiff
can no longer rest on mere allegations, but
must set forth by affidavit or other evi-
dence specific facts validating his right to
standing.  U.S.C.A. Const. Art. 3, § 2, cl.
1.

6. Trade Regulation O864

Causation requirement for Article III
standing was unsatisfied in physician’s
Lanham Act suit against health mainte-
nance organizations (HMOs), alleging that
HMOs via false advertising had reduced
physician’s income by increasing their
market power and in turn their control
over prices of medical services; there was
no evidence that reduction in physician’s
income was due to HMOs’ restrictive poli-
cies as opposed to unrelated causes, nor
that those policies in turn were established
or made worse because of increased mar-
ket power stemming from deceptive adver-
tisements.  U.S.C.A. Const. Art. 3, § 2, cl.
1; Lanham Trade–Mark Act, § 43(a), as
amended, 15 U.S.C.A. § 1125(a).
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Maney, Wynne & Maney, Houston, TX, for
Plaintiff–Appellant.

P. Michael Jung (argued), Strasburger
& Price, Dallas, TX, Paula Denney, Stras-
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Health Care Plan of Texas Inc., Metra-
Health Ins. Co., United HealthCare Ins.
Co., Inc., Travelers Ins. Co. and Metropoli-
tan Life Ins. Co.
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Aetna U.S. HealthCare Inc.

Appeals from the United States District
Court for the Southern District of Texas.

Before SMITH, BENAVIDES and
PARKER, Circuit Judges.

JERRY E. SMITH, Circuit Judge:

I.

Kenneth Ford is an orthopedic surgeon
who has contracted with various health
maintenance organizations (‘‘HMO’s’’) as a
specialist.  In May 1996, he sued the de-
fendant HMO’s, claiming multiple causes
of action stemming from their allegedly
deceptive advertising.  All of Ford’s claims
were dismissed over a period of several
years.

Ford now appeals two of the district
court’s rulings:  its 1999 decision to deny
class certification to a proposed Lanham
Act plaintiff class of all certified physicians
who have contracted with the defendant
HMO’s, and its 2001 summary judgment
dismissing Ford’s individual Lanham Act
false advertising claim on the ground that
he lacks prudential standing.

Ford contends that the HMO’s have
used false advertising that claims that
their management techniques improve
health care quality and that they allow
patients and doctors to make their own
treatment decisions.  Ford argues that the
defendants’ cost-control measures under-
cut quality and ‘‘ration’’ medical care—
sometimes against the will of doctors and
patients.  Ford contends that the defen-
dants’ cost-control policies reduce the in-
comes of doctors, including his own.  He
also claims that, by attracting new custom-
ers to the HMO’s’ health plans, the alleg-
edly deceptive advertising further reduces

doctors’ incomes because it increases the
HMO’s’ market power over the price of
medical services.  We affirm the dismissal
of Ford’s claims for lack of Article III
standing.

II.

A.

[1, 2] The relevant portion of the Lan-
ham Act provides for a cause of action as
follows:

(a) Civil action

(1) Any person who, on or in connection
with any goods or services, or any con-
tainer for goods, uses in commerce any
word, term, name, symbol, or device, or
any combination thereof, or any false
designation of origin, false or misleading
description of fact, or false or misleading
representation of fact, which—

(A) is likely to cause confusion, or to
cause mistake, or to deceive as to the
affiliation, connection, or association of
such person with another person, or as
to the origin, sponsorship, or approval of
his or her goods, services, or commercial
activities by another person, or

(B) in commercial advertising or pro-
motion, misrepresents the nature, char-
acteristics, qualities, or geographic ori-
gin of his or her or another person’s
goods, services, or commercial activities,

shall be liable in a civil action by any
person who believes that he or she is or
is likely to be damaged by such act.

15 U.S.C. § 1125(a) (1994).  The district
court held that Ford lacks prudential Lan-
ham Act standing under this section.  See
Procter & Gamble Co. v. Amway Corp.,
242 F.3d 539, 560–62 (5th Cir.) (outlining
test for determining prudential Lanham
Act standing), cert. denied, ––– U.S. ––––,
122 S.Ct. 329, 151 L.Ed.2d 243 (2001).
Although Article III constitutional stand-
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ing was not raised by the parties or con-
sidered by the district court, we must—
where necessary—raise it sua sponte.
SEC v. Forex Asset Mgmt., LLC, 242 F.3d
325, 328 (5th Cir.2001).1

[3] Standing ‘‘is an essential and un-
changing part of the case-or-controversy
requirement of Article III.’’  Lujan v. De-
fenders of Wildlife, 504 U.S. 555, 560, 112
S.Ct. 2130, 119 L.Ed.2d 351 (1992).

[The irreducible constitutional minimum
of standing contains three elements.
First, the plaintiff must have suffered an
‘‘injury in fact’’—an invasion of a legally
protected interest which is (a) concrete
and particularized TTT and (b) actual or
imminent not conjectural or hypothetical
TTT Second, there must be a causal con-
nection between the injury and the con-

duct complained of TTT Third, it must be
likely, as opposed to merely speculative,
that the injury will be redressed by a
favorable decision.]

Id. at 560–61, 112 S.Ct. 2130 (quotations
omitted).

[4, 5] ‘‘The party invoking federal jur-
isdiction’’—Ford—bears the burden of
proof in establishing all three elements.
Id. at 561, 112 S.Ct. 2130.  ‘‘Failure to
establish any one [of them] deprives the
federal courts of jurisdiction to hear the
suit.’’  Rivera v. Wyeth–Ayerst Labs., 283
F.3d 315, 319 (5th Cir.2002).  At the sum-
mary judgment stage, ‘‘the plaintiff can no
longer rest on TTT mere allegations, but
must set forth by affidavit or other evi-
dence specific facts’’ validating his right to

1. In his special concurrence, Judge Benavides
contends that this case should be decided on
the basis of Lanham Act prudential standing
rather than Article III constitutional standing,
because the parties did not have an opportu-
nity to brief the latter.  This issue ignores the
fundamental point that wherever possible, Ar-
ticle III standing must be addressed before all
other issues ‘‘because it determines the
court’s fundamental power even to hear the
suit.’’  Rivera, 283 F.3d at 319.  In the ab-
sence of Article III standing, we have no right
to opine on issues of prudential standing.

The Third Circuit has explicitly recognized
that Lanham Act prudential standing cannot
be addressed so long as Article III standing
remains in doubt, because ‘‘[c]onstitutional
standing is a threshold issue that we should
address before examining issues of prudential
standing.’’  Joint Stock Soc’y v. UDV N. Am.,
Inc., 266 F.3d 164, 175 (3d Cir.2001).  Al-
though the special concurrence attempts to
distinguish Joint Stock on its facts, the Third
Circuit did not rest its holding—that Article
III standing should be addressed first—on the
specifics of the case before it, but instead
adopted this principle as a broad general rule.
We see no reason to create a circuit split on
this issue.

Even if we did have the authority to forego
consideration of Article III standing, there
would be no need to exercise it.  As the
special concurrence recognizes, ‘‘to the extent

that identical issues have already been raised
in the litigation, the threat of procedural prej-
udice is greatly diminished.’’  In this litiga-
tion, the issue of causation that is central to
our holding on Article III standing was exten-
sively contested as part of the ongoing dispute
over Lanham Act prudential standing.

In any inquiry into Lanham Act prudential
standing, the court must weigh ‘‘(1) the na-
ture of the plaintiff’s alleged injury:  Is the
injury of a type that Congress sought to re-
dress in providing a private remedy for viola-
tions of the [Lanham Act]?;  (2) the directness
or indirectness of the asserted injury;  (3) the
proximity or remoteness of the party to the
alleged injurious conduct;  (4) the speculative-
ness of the damages claim;  and (5) the risk of
duplicative damages or complexity in appor-
tioning damages.’’  Procter & Gamble, 242
F.3d at 562.  Causation is undeniably rele-
vant to at least the second, third, and fourth
prongs of this test, and defendants have con-
sistently argued that Ford lacked prudential
standing in part because he failed to provide
adequate evidence of causation.

Despite this repeated challenge, Ford has
not provided evidence demonstrating that he
has suffered even a small loss as a result of
defendants’ advertising.  He therefore has
failed to meet his burden to ‘‘set forth by
affidavit or other evidence specific facts’’ vali-
dating his right to standing.  Lujan, 504 U.S.
at 561, 112 S.Ct. 2130 (citations omitted).
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standing.  Lujan, 504 U.S. at 561, 112
S.Ct. 2130 (citations omitted).  The ques-
tion of Article III standing must be decid-
ed prior to the prudential standing and
class certification issues raised in this ap-
peal, ‘‘because it determines the court’s
fundamental power even to hear the
suit.’’ 2   Rivera, 283 F.3d at 319.3  Ford
cannot prove the causation necessary to
establish Article III standing.

B.

[6] Ford claims that his injury consists
of a reduction in his income from his medi-
cal practice caused by the defendants’ re-
strictive cost-containment policies, which
allegedly have the effect of reducing pay-
ments to contract specialists.  He contends
that the HMO’s have been able to lower
their payments to contract physicians as a
result of increased market power gained
by attracting patients through deceptive
advertising.  This argument fails to satisfy
the causation prong of standing.

To meet the causation requirement,
Ford would have to present evidence affir-
matively proving that the reduction in his
income was a consequence of the HMO’s’
restrictive policies and that those policies
in turn were established or at least made
more onerous as a result of increased mar-
ket power created by the acquisition of
new customers through the defendants’ al-

legedly deceptive ads.4  Nothing in the
record establishes the validity of either of
the two links in this causal chain, and Ford
must provide evidence of both if he is to
establish the causation necessary for Arti-
cle III standing.  Otherwise, he cannot
show that his injury is ‘‘fairly traceable to
the challenged action of the defendant.’’
Lujan, 504 U.S. at 560, 112 S.Ct. 2130
(quotations and ellipses omitted).

There is no evidence in the record to
show that Ford’s income has in fact de-
clined any more than would be expected as
a result of events completely unrelated to
the HMO’s’ activities.  When asked by
opposing counsel whether he ‘‘could identi-
fy a single patient you lost as a result of
the defendants’ ads,’’ Ford admitted that
he could not.  There is also no evidence
demonstrating that Ford ever received a
lower payment for his services than he
would have in the absence of the advertise-
ments.

In its ruling denying Ford’s petition for
class certification, the district court noted
that, during the 1992–96 period, Ford’s
income did indeed decline, but the income
of all of his partners went up.  Ford v.
NYLCare Health Plans, Inc., 190 F.R.D.
422, 426 (S.D.Tex.1999).  The district court
also pointed out that some or all of the
decrease in Ford’s income might have

2. As we noted in Rivera, ‘‘there is a limited
exception for suits in which the class certifi-
cation issues are’’ ‘‘logically antecedent to the
existence of any Article III issues.’’  Rivera,
283 F.3d at 319 n. 6 (quoting Amchem Prods.,
Inc. v. Windsor, 521 U.S. 591, 612, 117 S.Ct.
2231, 138 L.Ed.2d 689 (1997));  see also Ortiz
v. Fibreboard Corp., 527 U.S. 815, 831, 119
S.Ct. 2295, 144 L.Ed.2d 715 (1999) (same).
This exception does not apply here, however,
for the same reason it was inapplicable in
Rivera:  ‘‘In the instant case, in contrast to
Ortiz and Amchem, the standing question
would exist whether [the plaintiff] filed h[is]
claim alone or as part of a class;  class certifi-

cation did not create the jurisdictional issue.’’
Rivera, 283 F.3d at 319 n. 6.

3. Cf. Joint Stock Soc’y, 266 F.3d at 175 (hold-
ing that Article III ‘‘constitutional standing’’
must be addressed before considering Lan-
ham Act ‘‘prudential standing’’).

4. See Joint Stock Soc’y, 266 F.3d at 178 (hold-
ing that Article III standing for a Lanham Act
false advertising claim is lacking where the
plaintiff’s injuries cannot be traced to the
defendants’ challenged advertisements ‘‘but
are rather the result of an independent
cause’’).
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been a result of the fact that ‘‘he is not
employed full time as a physician TTT and
spends a significant period of time filming
a fishing show for a sports network.’’  Id.
Ford bears the burden of proving other-
wise, and he has not met it.5

AFFIRMED.

BENAVIDES, Circuit Judge, Specially
Concurring:

Although I would reach the same result
as the majority, I write separately because
I would base my analysis not on Article III
standing, but on prudential standing under
the Lanham Act.  As the majority notes,
Article III has never been raised as an
issue in this case.  It was never briefed by
the parties, questioned by the district
court, or even mentioned at oral argument.
The parties did not have the benefit of a
hearing to present evidence on the issue.
Nevertheless, despite the complete ab-
sence of any suggestion that Article III
standing might be deficient, the majority
requires Dr. Ford to have adduced evi-
dence of causation between the alleged
false advertising and his asserted economic
injury.  Concluding that he has not met
this burden, it holds that Article III stand-
ing is lacking.

Of course, the jurisdictional issue of
standing may be raised sua sponte despite
the parties’ failure to raise it.  Henderson
v. Stalder, 287 F.3d 374, 379 n. 5 (5th
Cir.2002).  The burden of establishing
standing, which rests on the party invok-
ing federal court jurisdiction, varies de-
pending upon the stage at which standing
becomes an issue.  Lujan v. Defenders of
Wildlife, 504 U.S. 555, 561, 112 S.Ct. 2130,
119 L.Ed.2d 351 (1992).  At the pleading
stage, we look only to the sufficiency of the
allegations.  Id.  ‘‘In response to a sum-

mary judgment motion, however, the plain-
tiff can no longer rest on such ‘mere alle-
gations,’ ’’ but must adduce evidence in
support of the elements of standing.  Id.
(quoting Fed.R.Civ.P. 56(e)).  At the final
stage of the litigation, standing must be
supported adequately by the evidence of-
fered at trial.  Id.

Citing Lujan for support, the majority
assumes that the summary judgment stan-
dard should govern even when the issue is
raised sua sponte by an appellate court
without notice to the parties.  Lujan, how-
ever, does not go so far.  It holds only that
the summary judgment standard is appro-
priate in reviewing a party’s ‘‘response to a
summary judgment motion.’’  Id. (empha-
sis added).  This distinction is significant
because it implicates concerns of notice
and fairness.  If the defendant challenges
standing in a motion for summary judg-
ment, then the plaintiff is able to direct the
court to the evidence that supports federal
jurisdiction.  Similarly, if the court pro-
vides an opportunity for briefing after the
issue is raised sua sponte, there is no risk
of unfairness to the plaintiff.  By contrast,
if the appellate court raises the issue sua
sponte without notice to the parties, the
plaintiff is deprived of a meaningful oppor-
tunity to address the court’s concerns by
identifying record evidence to satisfy the
standing requirements.  Cf. St. Paul Mer-
cury Ins. Co. v. Williamson, 224 F.3d 425,
435 (5th Cir.2000) (requiring the district
court to provide party with ten days notice
and opportunity to respond before sum-
mary judgment is entered sua sponte ).

In situations where a party has not been
afforded an opportunity to respond to a
court’s sua sponte concerns about stand-
ing, it would be unfair to broaden review

5. See Johnson v. Bd. of Regents of the Univ. of
Ga., 263 F.3d 1234, 1268 (11th Cir.2001)
(holding that ‘‘a plaintiff cannot serve as a

class representative if she lacks standing to
advance the class’s claim’’).
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beyond the sufficiency of the pleadings.
For example, in Church v. City of Hunts-
ville, 30 F.3d 1332, 1336 (11th Cir.1994),
the Eleventh Circuit confronted the issue
of what standard to apply when the litiga-
tion had progressed beyond the stage of a
motion to dismiss, but without any chal-
lenge to standing in the district court.  In
that case, the plaintiffs had obtained a
preliminary injunction, but neither the de-
fendants nor the district court ever ques-
tioned the existence of standing.  The
Eleventh Circuit recognized that although
it was proper for the issue to be raised for
the first time on appeal, ‘‘as a matter of
fairness, the [defendant’s] failure to ques-
tion the plaintiffs’ standing in the district
court does affect the standard to which we
will hold plaintiffs at this stage of the
proceedings.’’  Id. A plaintiff should be
expected, without prodding from the court
or the opposing party, to file a complaint
that sufficiently alleges standing and to
prove such facts at trial.  Still, the Elev-
enth Circuit understood that ‘‘[i]t might
well be unfair, however, to impose a stand-
ing burden beyond the sufficiency of the
allegations of the pleadings on a plaintiff
seeking a preliminary injunction, unless
the defendant puts the plaintiff on notice
that standing is contested.’’  Id.  Accord-
ingly, the court determined that the stand-
ing issue should be judged based on the
allegations in the complaint.  Id.  I see no
reason why this same concern about notice
and fairness should not affect the standard
of review at the summary judgment stage.

Certainly, in some cases it will make no
difference which standard is applied to a
sua sponte challenge to standing.  In such
cases, the potential for prejudice is de
minimis because the party’s response will
be futile.  For example, a review of the
record by the appellate court might indi-
cate that there is an independent factor
that precludes the plaintiff from ever dem-
onstrating that his injury flows from the

defendant’s wrongful conduct.  Such a fac-
tor was present in Joint Stock Soc’y v.
UDV N. Am., Inc., 266 F.3d 164 (3d Cir.
2001), which is cited by the majority.  In
Joint Stock, the Third Circuit affirmed a
district court’s determination that constitu-
tional standing was lacking in a Lanham
Act false advertising case brought by pro-
ducers of Russian vodka against the Amer-
ican makers of the ‘‘Smirnoff’’ brand of
vodka.  Id. at 168.  The Russian produc-
ers alleged inter alia that the Americans
were misrepresenting the origin and his-
torical pedigree of their Smirnoff vodka,
which in fact was made in the United
States and not endorsed by the original
Smirnov family.  See id. at 177–78.  Hold-
ing that there was no evidence of a causal
connection between the asserted injury
and the allegedly false ads, the court point-
ed to the fact that the plaintiffs did not
have superior trademark rights to the
Smirnoff brand, without which they could
not have marketed their vodka in the Unit-
ed States under the Smirnoff name.  See
id. at 178.  In light of this ‘‘independent
cause,’’ the Russian producers would be
unable to use the Smirnoff name in the
United States regardless of whether the
American makers were engaging in false
advertising.  See id.  In cases like Joint
Stock, where it will be logically impossible
to establish standing, there is no need to
provide the party with an extra opportuni-
ty to identify evidence in support of a
fatally flawed theory.

In other cases, prejudice will be mini-
mized by the fact that the party has notice
of the need to adduce evidence in support
of Article III even though neither the
court nor the defendant makes a formal
motion.  For example, in Bischoff v. Os-
ceola County, Fla., 222 F.3d 874, 882 n. 8
(11th Cir.2000), the Eleventh Circuit held
that it was proper for the district court to
apply a summary judgment standard on a
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sua sponte challenge to standing because
the plaintiffs were on notice that standing
was an issue, as they raised it themselves
in briefs.  Similarly, to the extent that
identical issues have already been raised in
the litigation, the threat of procedural
prejudice is greatly diminished.  See
Bridgeway Corp. v. Citibank, 201 F.3d
134, 140 (2d Cir.2000) (recognizing reduced
threat of procedural prejudice where
court’s sua sponte determination is based
on issues identical to the raised by the
moving party).  In the present case, al-
though defendants had already attacked
Dr. Ford’s prudential standing under the
Lanham Act, this issue is not identical to
constitutional standing under Article III.

Applying these principles to the present
case, before reaching sua sponte the con-
clusion that Dr. Ford has not met his
summary judgment burden, I would ask
whether a response would be futile.  Not-
withstanding the majority’s well-written
and thoughtful analysis, I am unconvinced
that affording Dr. Ford an opportunity to
respond to our concerns about standing
would be an exercise in futility.  There is
no dispute that Dr. Ford could survive a
challenge to standing based solely on the
sufficiency of his pleadings.  His complaint
alleges that the defendants have increased
their customer base through deceptively
false advertising, have leveraged that in-
creased customer base to obtain lower fee
arrangements for Dr. Ford’s contract ser-
vices, and have therefore caused him eco-
nomic injury.  Clearly, these allegations
satisfy the requirements of Article III. The
issue, as the majority notes, is whether
there is evidence to support these links in
the causal chain.  The majority cites sev-
eral failings in the record evidence, but
none of them are fatal to Dr. Ford’s theo-
ry.  It notes that in a deposition, Dr. Ford
was unable to identify a single patient lost
as a result of the HMOs’ ads.  Although
such evidence would undoubtedly be help-

ful to his case, it is by no means a neces-
sary element.  In Lanham Act § 43(a)
cases, it is often difficult, if not impossible,
to point to specific evidence of lost sales.
See Coca–Cola Co. v. Tropicana Products,
Inc., 690 F.2d 312, 316 (2d Cir.1982) (‘‘It is
virtually impossible to prove that so much
of one’s sales will be lost or that one’s
goodwill will be damaged as a direct result
of a competitor’s advertisement.  Too
many market variables enter into the ad-
vertising-sales equation.’’);  Grant Airmass
Corp. v. Gaymar Indus., Inc., 645 F.Supp.
1507, 1514 (S.D.N.Y.1986) (rejecting re-
quirement that plaintiff must identify ‘‘a
lost customer actually misled by the adver-
tising literature’’).  This difficulty in iden-
tifying specific lost sales is further exacer-
bated by the immense complexity of the
market at issue in this case.  Decisions
about plans and providers are influenced
by a myriad of factors, and the ads are
targeted at both the users (employees) and
the purchasers (employers) of the man-
aged care plans.  It is not unsurprising,
therefore, that Dr. Ford could not name a
single lost patient, and his failure to do so
certainly does not mean that standing is
lacking.

Similarly, the fact that Dr. Ford now
spends part of his time hosting a fishing
show on a sports television network does
not preclude standing.  As the majority
notes, this observation was part of the
district court’s analysis of Dr. Ford’s peti-
tion for class certification.  Specifically, it
found Dr. Ford’s television work relevant
to the typicality issue under Fed.R.Civ.P.
23(a)(3), as Dr. Ford’s economic situation
might not be similar to that of the other
putative class members.  See Ford v.
NYLCare Health Plans, Inc., 190 F.R.D.
422, 426 (S.D.Tex.1999).  Typicality aside,
however, the possibility that Dr. Ford’s
income has declined due to an increase in
the hours he spends fishing does not mean



337FORD v. NYLCARE HEALTH PLANS OF GULF COAST, INC.
Cite as 301 F.3d 329 (5th Cir. 2002)

that he has not also suffered economic
injury as a result of the defendants’ false
ads.  Such evidence goes not to the exis-
tence, but the quantum of injury.  All that
is required for Dr. Ford to have standing
is ‘‘an identifiable trifle’’ of an injury.  As-
soc. of Cmty. Orgs. for Reform Now v.
Fowler, 178 F.3d 350, 358 (5th Cir.1999)
(citations omitted).  His work on the fish-
ing program therefore is practically irrele-
vant to the standing issue.

In sum, I think it is premature to apply
the summary judgment standard to Dr.
Ford’s standing under Article III.  He has
not been given an opportunity to identify
the evidence in support of standing, and
there has been no convincing argument
that such an opportunity would be futile.
Accordingly, I would not decide this case
on Article III grounds, but would reach
the same result by holding that Dr. Ford
lacks prudential standing under the Lan-
ham Act.  Regardless of the oft-repeated
maxim that Article III standing is jurisdic-
tional and must be resolved prior to any
analysis of the remaining issues in the
case, ‘‘it is entirely appropriate to deny
standing on prudential grounds if that
course is easier, or more clearly right, than
to rule on constitutional grounds first.’’
13A Charles Alan Wright, et al., Federal
Practice and Procedure, § 3531.15 (2d. ed.
Supp.2002);  cf. Steel Co. v. Citizens for a
Better Env’t, 523 U.S. 83, 92, 118 S.Ct.
1003, 140 L.Ed.2d 210 (1998) (disapproving
of ‘‘hypothetical jurisdiction’’ cases in
which standing is assumed in order to
address clear merits issue, but distinguish-
ing ‘‘cases in which a statutory standing
question was decided before a question of
constitutional standing’’).  In this case,
prudential standing was briefed by the
parties and ruled on by the district court,
so nothing prevents us from holding Dr.
Ford to his burden of identifying evidence
demonstrating a genuine issue of material
fact on the issue.

I would conclude that Dr. Ford has
failed to satisfy his summary judgment
burden on the issue of prudential standing
under the Lanham Act. In determining
whether a plaintiff has prudential Lanham
Act standing, we have recently adopted the
test articulated by the Third Circuit in
Conte Bros. Auto., Inc. v. Quaker State–
Slick 50, Inc., 165 F.3d 221, 233–34 (3d
Cir.1998).  See Procter & Gamble Co. v.
Amway Corp., 242 F.3d 539, 562–63 (5th
Cir.2001) (‘‘P & G ’’).  Under this test, five
factors are relevant to the prudential
standing analysis:  ‘‘(1) the nature of the
plaintiff’s alleged injury TTT (2) the direct-
ness or indirectness of the asserted injury;
(3) the proximity or remoteness of the
party to the alleged injurious conduct;  (4)
the speculativeness of the damages claim;
and (5) the risk of duplicative damages or
complexity in apportioning damages.’’  Id.
at 563.  Although technically distinct,
these five factors can be distilled into an
essential inquiry, i.e., whether, in light of
the competitive relationship between the
parties, there is a sufficiently direct link
between the asserted injury and the al-
leged false advertising.  Cf. id. at 562 n. 51
(citing Restatement (Third) of Unfair
Competition § 3 cmt. f (1995)).

As the primary focus of the Lanham Act
is on commercial harms that result from
anti-competitive behavior, the first factor
looks to the nature of the plaintiff’s alleged
injury.  See id. at 563 (quoting Conte
Bros., 165 F.3d at 234).  Dr. Ford’s assert-
ed injury, while certainly a commercial
harm, is competitive only in the most at-
tenuated sense.  He describes his injury
as the lost income resulting from lower
contract fees paid by HMOs.  He attrib-
utes the HMOs’ ability to demand such
reductions to the increased bargaining
power provided by a wider customer base,
the fruits of the false advertising.  Dr.
Ford’s essential complaint, therefore, is
that the false ads are pulling customers
away from plans that compensate him bet-
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ter and into HMOs, which secure reduced
fee arrangements.  The main competitive
effect of the ads, therefore, is felt adverse-
ly by other insurance plans, not by Dr.
Ford. He himself is hurt only because the
HMOs then exploit their competitive ad-
vantage over other plans to press physi-
cians to accept lower compensation ar-
rangements.  Because this harm is only
tangentially related to competition, it is
not the ‘‘type that Congress sought to
redress’’ in passing the Lanham Act. See
Conte, 165 F.3d at 234 (citation omitted).

Turning to the second factor, we have
never required a direct competitive rela-
tionship between the plaintiff and the de-
fendant.  In fact, the Conte test specifical-
ly rejected such a requirement.   See
Conte, 165 F.3d at 231–32.  Instead, the
central issue is whether a plaintiff has ‘‘a
reasonable interest to be protected against
false advertising.’’  Id. at 231.  Again, the
complexity of the relationship between Dr.
Ford and the HMOs cuts against Lanham
Act standing.  Even though a plaintiff can
suffer a Lanham Act injury through indi-
rect competition, such competition between
Dr. Ford and the HMOs is so tenuous that
it borders on the hypothetical.  He does
not provide health insurance and the
HMOs do not provide direct patient care.
In the absence of managed care plans,
patients would come to Dr. Ford though
traditional indemnity or fee-for-service in-
surance coverage.  Theoretically, patients
could seek his services without going
through an insurance plan, but Dr. Ford
has provided no evidence that such cus-
tomers represent a significant portion of
the market.  In the absence of a group of
consumers that would come to him directly
but for the HMOs’ deceptive ads, his inju-
ry is too indirect to support Lanham Act
standing.

Applying the third factor, which looks to
‘‘the proximity of the party to the alleged
injurious conduct,’’ we have held that the

justification for Lanham Act standing is
diminished if there is ‘‘an identifiable class
of persons whose self-interest would nor-
mally motivate them to vindicate the pub-
lic interest’’ by bringing a Lanham Act
claim.   P & G, 242 F.3d at 563 (citation
omitted).  As consumers do not have
standing under the Lanham Act, they
should be irrelevant to this analysis.  Cf.
id. at 563–64 (noting that consumers do
not have standing under the Lanham Act
and focusing on rights of distributors).
Moreover, we need not take into account
consumers’ ability to sue for fraud.  Oth-
erwise, as consumers would presumably
almost always be able to bring an action
for fraud, this factor would never counsel
in favor of standing.  In the present case,
however, Dr. Ford has presented no evi-
dence that physicians are the only class of
persons motivated to bring a Lanham Act
claim.  Certainly, we should exclude from
the possible alternatives other HMOs, as
the ads in question tout the benefits of
HMOs in general, not some specific com-
panies over others.  Nevertheless, in the
broader health insurance market, HMOs
compete with other plans, including fee-
for-service or preferred provider organiza-
tions (PPOs).  Dr. Ford has provided no
evidence that to the extent that the defen-
dants are making false claims about their
HMO plans, purveyors of these other
plans would not be motivated to sue under
the Lanham Act.

The fourth factor, the speculative nature
of the plaintiff’s damages, is neutral at
best for Dr. Ford. As the district court
noted, Dr. Ford dropped his damages
claim after class certification was denied,
but reserved it in the event that the dis-
trict court’s decision was reversed.  In his
brief on appeal, he concedes that quantify-
ing any damages would be a complex task.
Dr. Ford argues, however, that if only
injunctive relief is at issue, this factor ac-
tually argues in favor of standing.  He
relies on the Lanham Act doctrine that a
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plaintiff’s inability to definitively quantify
his damages should not preclude the
granting of injunctive relief, as an injunc-
tion against false advertising benefits the
public without causing an undeserved
windfall for the plaintiff.  See Am. Council
of Certified Podiatric Physicians & Sur-
geons v. Am. Bd. of Podiatric Surgery,
Inc., 185 F.3d 606, 618 (6th Cir.1999).
This confuses the issue under the test for
prudential standing, which ‘‘is to deter-
mine whether the plaintiff is ‘a proper
party to invoke judicial resolution of the
dispute and the exercise of the court’s
remedial powers.’ ’’  Conte, 165 F.3d at
225 (emphasis added) (quoting Bender v.
Williamsport Area Sch. Dist., 475 U.S.
534, 546 n. 8, 106 S.Ct. 1326, 89 L.Ed.2d
501 (1986)).  In other words, our focus in
resolving Lanham Act standing issues is
not whether the uncertain calculation of
damages precludes injunctive relief at all,
but whether this particular plaintiff
should be allowed vindicate the public in-
terest.  See Joint Stock, 266 F.3d at 184
(holding that plaintiffs may not circumvent
the requirements for prudential standing
by relying on forms of relief that benefit
the public at large).  Accepting Dr. Ford’s
argument would essentially render this
factor meaningless in every case where
injunctive relief is sought, as any plaintiff
would be able to cast himself as the ‘‘vicar-
ious avenger of the general public’s right
to be protected against potentially false
advertisements.’’  Id. (internal quotations
omitted).

Perhaps the strongest reason for deny-
ing prudential standing is the fifth factor’s
concern about ‘‘the risk of duplicative dam-
ages or the complexity of apportioning
damages.’’  Id.  Dr. Ford is but one of
innumerable physicians who have contract-
ed with the HMOs, and who therefore
have probably lowered fees as a result of
the HMOs’ bargaining power.  If the
HMOs’ ads were determined to be false,
all of these physicians would have damages

claims.  Moreover, as Dr. Ford concedes,
the calculation of these damages would be
extremely complex.  Finally, doctors are
not even the most direct victims of any
allegedly false ads, which harm rival health
plans more than contracting physicians.
In light of the complex and duplicative
nature of such damages awards, the fifth
factor militates strongly against prudential
standing.

To summarize, Dr. Ford has suffered a
commercial harm, but his injury is simply
not the competitive harm that is protected
by the Lanham Act.  Of the five factors
that are relevant to this analysis, none
counsels in favor of prudential standing.
Furthermore, there is nothing unfair or
premature about resolving this case on
prudential standing grounds and applying
the more rigorous summary judgment
standard, as Dr. Ford was fully aware of
his burden to adduce evidence in support
of each element of prudential standing.
Because I cannot say that he had a suffi-
cient opportunity to address the majority’s
concerns about constitutional standing, I
respectfully concur in the result only.
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